REGULAR MEETING OF THE WEST BRANCH CITY COUNCIL HELD IN THE COUNCIL CHAMBER OF CITY HALL, 121 NORTH FOURTH STREET, MONDAY, JANUARY 10, 2011

Mayor Todd Thompson called the meeting to order at 6:00 p.m.

Present:  Mayor Todd Thompson, Council Members William Ehinger, Kim Ervans, Paul Frechette, Chad Lucas, Timothy Schaiberger, and Rusty Showalter

Absent:  None

Other officers present:  City Manager Tom Youatt, Clerk/Treasurer Jane Tennant, Police Chief Rodger Williams, City Attorney Christine Juarez, and County Commissioner Beverly Scott

All stood for the Pledge of Allegiance.

MOTION BY LUCAS, SECOND BY SCHAIBERGER, TO APPROVE THE MINUTES AND SUMMARY OF THE REGULAR MEETING HELD DECEMBER 20, 2010.

Yes – Ehinger, Ervans, Frechette, Lucas, Schaiberger, Showalter, Thompson

No – None

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

MOTION BY LUCAS, SECOND BY SHOWALTER, TO RECEIVE AND FILE THE WEST BRANCH AREA WASTEWATER TREATMENT PLANT AUTHORITY MEETING HELD DECEMBER 21, 2010, THE NOVEMBER TREASURER’S REPORT, AND THE DECEMBER POLICE REPORT.

Yes – Ehinger, Ervans, Frechette, Lucas, Schaiberger, Showalter, Thompson

No – None

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

MOTION BY THOMPSON, SECOND BY ERVANS, TO APPROVE THE BANNER APPLICATION FROM THE WEST BRANCH CREATIVE ARTS ASSOCIATION FOR AUGUST 1, 2011 THROUGH AUGUST 15, 2011.

Yes – Ehinger, Ervans, Frechette, Lucas, Schaiberger, Showalter, Thompson

No – None

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

Mayor Thompson presented Joel Sheltrown with a framed copy of the resolution approved at the last Council meeting recognizing him for his years of service in the House of Representatives.

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

Mike Heisler, Administrator for The Horizon Senior Living facility, was present to invite the Council to their grand opening/ribbon cutting ceremony on January 28, 2011 at 3:00 p.m.

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

MOTION BY THOMPSON, SECOND BY SHOWALTER, TO ADOPT THE FOLLOWING RESOLUTION:

RESOLUTION #11-01


WHEREAS, the West Branch City Charter requires that the Council adopt a resolution stating the time and place of its regular meetings, and


WHEREAS, it is recommended that this be done on an annual basis,


NOW, THEREFORE, BE IT RESOLVED, that the West Branch City Council will hold its regular meetings in the Council Chamber of City Hall, 121 N. Fourth St. unless there is a resolution to change the meeting location due to special circumstances, and


FURTHER BE IT RESOLVED, that all regular Council meetings will begin at 6:00 p.m. unless there is a resolution to change the meeting time due to special circumstances, and


FURTHER BE IT RESOLVED, that the West Branch City Council shall meet on the 1st and 3rd Monday of each month unless there is a resolution to change the meeting date due to special circumstances.

Yes – Ehinger, Ervans, Frechette, Lucas, Schaiberger, Showalter, Thompson

No – None

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

County Commissioner Scott reported on the 5-10 year plan, MSU Extension, the jail, Teamsters union, December furlough days, and the airport building project.

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

MOTION BY LUCAS, SECOND BY SCHAIBERGER, TO APPROVE THE NOVEMBER FINANCIAL STATEMENT.

Yes – Ehinger, Ervans, Frechette, Lucas, Schaiberger, Showalter, Thompson

No – None

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

MOTION BY LUCAS, SECOND BY SCHAIBERGER, TO APPROVE THE BILLS IN THE AMOUNT OF $46,344.11.

Yes – Ehinger, Ervans, Frechette, Lucas, Schaiberger, Showalter, Thompson

No – None

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

MOTION BY LUCAS, SECOND BY SCHAIBERGER, TO NAME THE FOLLOWING AS AUTHORIZED SIGNATURES ON BANK TRANSACTIONS:  MAYOR TODD THOMPSON, MAYOR PRO-TEM PAUL FRECHETTE, MANAGER TOM YOUATT, AND CLERK/TREASURER JANE TENNANT.

Yes – Ehinger, Ervans, Frechette, Lucas, Schaiberger, Showalter, Thompson

No – None

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

MOTION BY THOMPSON, SECOND BY FRECHETTE, TO NAME INDEPENDENT BANK, PNC, AND FIRSTBANK AS AUTHORIZED DEPOSITORIES.

Yes – Ehinger, Ervans, Frechette, Lucas, Showalter, Thompson

No – Schaiberger

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

Council reviewed the ORV Ordinance.  Manager Youatt noted that the wording was changed to allow any fees, which are collected on behalf of this Ordinance, to be deposited into the City’s general fund.  Discussion was held on a direct route as opposed to a designated route.  Steve Cline commented that in order for someone on a trail to come into West Branch to gas up and eat they need to drive out of their way about 1 mile.  Tony Wirth commented that he would prefer to see a designated route as opposed to opening up just any street in town.  Mayor Thompson stated he would not like to see an ORV using a City street prior to 8:00 a.m.  Kara Fachting noted that although the snowmobile ordinance restricts speed this is not always followed and she is concerned that this would be the case of an ORV.  She also feels the snowmobile and the ORV ordinance should be consistent with each other.  She also stated that she is concerned about adequate staff to enforce the ordinance.  Peter Fabbri stated he would like to have the downtown exposed to ORV riders making West Branch a destination.  Steve Cline noted that the ORV enthusiasts would always come to town hauling a trailer, which will be difficult to park in town.  Mayor Thompson noted that we are trying to make West Branch accessible to people wanting to come in to town not making the trails accessible to people who live in town.  Chris Galea recommended developing a parking area for the ORV enthusiasts.  
MOTION BY LUCAS, SECOND BY SCHUBERT, TO INTRODUCE THE FOLLOWING ORDINANCE:

                                                      CITY OF WEST BRANCH

                                                            ORV ORDINANCE

                                                        ORDINANCE #10-11

An ordinance adopted for the purpose of authorizing and regulating the operation of Off Road Vehicles (ORV’s) on roads and streets in the City of West Branch, Michigan for the purpose of providing penalties for the violation thereof, and for the distribution of public funds resulting from those penalties pursuant to 2009 PA 175, 324.81131.

THE CITY OF WEST BRANCH ORDAINS:

Section 1.  Chapter 76 is hereby added to the City of West Branch Code of Ordinances as follows:

§76.01.  As used in this ordinance, the following definitions shall apply:

(a) “City” means the City of West Branch

(b) “Driver’s license” means the operator’s or chauffeur’s license or permit 

issued to an individual by the Secretary of State under chapter III of the Michigan vehicle code, 1949 PA 300, MCL 257.301 to MCL 257.329, for that individual to operate a vehicle, whether or not conditions are attached to the license or permit.

(c) “Maintained portion” means that portion of a road or street improved, designated or ordinarily used for vehicular traffic.

(d) “Operate” means to ride in or on, and be in actual physical control of the operation of an ORV.

(e) “Operator” means a person who operates or is in actual physical control of the operation of an ORV.

(f)    “ORV” means a motor driven off road recreation vehicle capable of cross-country travel without benefit of a road or trail, on or immediately over land, snow, ice, marsh, swampland, or other natural terrain.  ORV or vehicle includes, but is not limited to, a multitrack or multiwheel drive vehicle, an ATV, a motorcycle or related 2-wheel, 3-wheel, or 4-wheel vehicle, an amphibious machine, a ground effect air cushion vehicle, or other means of transportation deriving motive power from a source other than muscle or wind.  ORV or vehicle does not include a registered snowmobile, a farm vehicle being used for farming, a vehicle used for military, fire, emergency, or law enforcement purposes, a vehicle owned and operated by a utility company or an oil or gas company when performing maintenance on its facilities or on property over which it has an easement, a construction or logging vehicle used in performance of its common function, or a registered aircraft.

(g) “Road” means a county primary road or county local road as described in section 5 of 1951 PA 51, MCL 247.655.  Road does not include a private road.

(h) “Road Commission” means the Board of County Road Commissioners for Ogemaw County.

(i)  “Safety certificate” means a certificate issued pursuant to 1994 PA 451 as amended, MCL 324.81129, or a comparable ORV safety certificate issued under the authority of another state or province of Canada.

(j) “Street” means a city major street or local street as described in section 9 of 1951 PA 51, MCL 247.659.

(k) “Visual supervision” means the direct observation of the operator with the unaided or normally corrected eye, where the observer is able to come to the immediate aid of the operator.

§ 76.02.  An ORV shall be operated on the far right of the maintained portion of a street within the City with these exceptions:

(a) All State Trunk line Roads

(b) All County Primary (Asphalt) Roads, however allowing ingress and egress to a destination, not to exceed one mile, or first Secondary road.

(c) Provided however, that in the event that either the Road Commission has CLOSED certain road(s) to ORV use, pursuant to MCL 324.81131(4), operation otherwise permitted under this Ordinance shall not be considered authorized, with respect to such closed road(s).

(d) This Ordinance is not intended to authorize the operation of an ORV on a street or highway, which is a State Trunk line Highway.

§ 76.03.   An ORV shall not be operated on the street surface, roadway, shoulder or right-of-way of any state or federal highway in the City.

§ 76.04.   Except as set forth herein or otherwise provided by law, an ORV meeting all of the following conditions may be operated on a road or street in the City:

(a) At a speed of no more than 15 miles per hour or a lower posted ORV speed limit if such lower speed limit shall be established.

(b) By a person not less than 12 years of age.

     (c) With the flow of traffic.

.

(d) In a manner which does not interfere with traffic on the road or street.

(e) Traveling single file except when overtaking and passing another ORV.

(f) When visibility is not substantially reduced due to weather conditions.

(g) While displaying a lighted headlight and lighted taillight at all hours.

(h)   While displaying a valid certificate.

(i) While the operator and each passenger is wearing a crash helmet and protective eyewear approved by the United States Department of Transportation unless the vehicle is equipped with a roof, or roll bar(s), or windshield that meets or exceeds standards for a crash helmet and the operator and each passenger is wearing a properly adjusted and fastened seat belt.

     (j) With a throttle so designed that when the pressure used to advance the throttle is

           removed, the genuine speed will immediately and automatically return to idle.

(k) While the ORV is equipped with a spark arrester type United States Forest

       Service approved muffler in good working order and in constant operation.

     (l) Pursuant to noise emission standards defined by law.

     (m) For the purpose of obtaining access to recognized off road trails, and for the

           operator to purchase retail goods and services in conjunction with the legal

           operations of an ORV, may, by the most direct route available, utilize the public

            roads and streets located in the City and in so doing, travel in the most direct

           perpendicular manner available.

(n) No ORV will be permitted to drive on the City streets or roads before 6:00 a.m. or

       after 10:00 p.m.

§ 76.05.   A child that is at least 12 years of age but less than 16 years of age shall not operate an ORV on a road or street in the City unless the child is under the direct visual supervision of a licensed adult and the child has in his or her immediate possession a Michigan issued ORV safety certificate or a comparable ORV safety certificate issued under the authority of another state or a province of Canada.

§ 76.06.  Unless a person 16 or over possesses a valid driver’s license, a person shall not operate an ORV on a road or street in the City if the ORV is registered as a motor vehicle and is either more than 60 inches wide or has three wheels.

§ 76.07 The City is, immune from tort liability for injuries or damages sustained by any person arising in any way out of the operation or use of an ORV on maintained or unmaintained roads, streets, shoulders, and rights-of-way over which the City has jurisdiction.

§ 76.08.  In a court action in this state, if competent evidence demonstrates that a vehicle is permitted to operate on a road or street pursuant to the code was in a collision with an ORV required to be operated on the far right of the maintained portion of a road or street pursuant to this ordinance, the operator of the ORV shall be considered prima facie negligent.

§ 76.09.   Any person who violates this ordinance is guilty of a municipal civil infraction and may be ordered to pay a civil fine of not more than $ 500.00.

§ 76.10.   A court may order a person who causes damage to the environment, a road or other property as a result of the operation of an ORV to pay full restitution for that damage above and beyond the penalties paid for civil fines.

(a) § 76.11.   The City Treasurer shall deposit all fines and damages collected under this ordinance into the General Fund. 

SECTION 2:  Severability

If any section, subsection, sentence, clause, phrase or portion of this Ordinance is for any reason held invalid or unconstitutional by any court of competent jurisdiction, said portion shall be deemed a separate, distinct and independent provision and such holding shall not affect the validity of the remaining portions of this Ordinance.

SECTION 3:  Repealer

All former ordinances or parts of ordinances conflicting or inconsistent with the provisions of this Ordinance are hereby repealed.

Yes – Lucas, Schaiberger, Showalter

No – Ervans, Ehinger, Frechette, Thompson

Motion did not carry

MOTION BY THOMPSON, SECOND BY SHOWALTER, DIRECTING STAFF TO DEFINE A DIRECT ROUTE AND TO CHANGE THE START TIME IN SECTION 76.04 FROM 7 A.M. TO 7 A.M.

Yes – Ehinger, Lucas, Schaiberger, Showalter, Thompson

No – Ervans Frechette

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

Mayor Thompson opened the floor for comments on the North River Trail grant.  Peter Fabbri noted that there were a number of the people in the audience that were in support of the riverwalk.  He stated that the cost share in the grant makes this a viable project and enhances the downtown district as a destination point, encourages use of the trail, and it will provide local jobs during the construction of the project.  Christie Blackford stated it is a huge benefit for the community to have that space available to provide activity with friends and family.  She feels it would be an asset to our community.  Steve Cline stated that the grant is out there but the City still has to come up with the funds for the match and he was wondering if this was the appropriate time to do this.  He felt it would be better to route the pedestrian traffic through and in front of the downtown businesses.  Discussion was held on how this would impact the City for future grants if this grant were turned down.  Joel Sheltrown noted that these types of grants are difficult to get and he also explained how these grants are funded.  Joe Clark stated he has heard a lot of people stating that they used the riverwalk to get to the downtown for Fabulous Friday events.  Council Member Ervans stated he is concerned about spending when the City laid off a police officer.  He also questioned whether the merchants or other group would be willing to help offset the local share of this project.  Samantha Fabbri stated that this is not only an enhancement for the current businesses but also for new businesses.  Andrea Rose stated that visitors at the Little League fields, Victorian Art Fair guests and vendors have made their way along the rivertrail to the downtown area and have commented on how nice it is that our City is walkable.  Frances and Anthony Wirth voiced concern about using money for this project when a police officer was laid off.  Steve Cline noted that foot traffic will not cross at new areas and he was concerned about safety.  Mayor Thompson voiced concern about current infrastructure that we are not able to maintain.  Tom Damoth stated he feels the riverwalk will bring continuity to the community.  Council Members Frechette and Showalter noted that the Council already decided at budget time not to use this money to fund the police officer so they felt that this was a mute point.

MOTION BY SCHAIBERGER, SECOND BY EHINGER, TO ACCEPT THE TF-10-089 MICHIGAN NATURAL RESOURCES TRUST FUND GRANT FOR THE NORTH RIVER TRAIL DEVELOPMENT IN THE AMOUNT OF $171,600.

Yes – Ehinger, Frechette, Lucas, Schaiberger, Showalter

No – Ervans, Thompson

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

MOTION BY SCHAIBERGER, SECOND BY SHOWALTER, TO APPROVE MICHIGAN DEPARTMENT OF TRANSPORTATION CONTRACT NO. 10-5795 FOR THE S VALLEY ST RECONSTRUCTION PROJECT AND AUTHORIZING MAYOR TODD THOMPSON AND MANAGER TOM YOUATT TO SIGN SAID CONTRACT.

Yes – Ehinger, Ervans, Frechette, Lucas, Schaiberger, Showalter, Thompson

No – None

Motion carried

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

MOTION BY FRECHETTE, SECOND BY SCHAIBERGER, TO ADJOURN AT 8:15 P.M.

